LAW OF CRIMES (IPC) 
Meaning of ‘Crime’, Elements of crime, Applicability of mens rea in India 


Ans: The term crime has been derived from the latin term ‘Krimos’ which means to accuse. Crime has been 
remained in every society since from the beginning of the human civilization. Generally all most all societies have 
certain norms, beliefs, customs and traditions accepted by its all members living within. Any disobedience to any such 
norms, customs, beliefs, traditions affecting the public peace and order may be curbed by means of pain of punishment 
or by any other pecuniary liability. Law has created certain rights and duties in order to maintain the balance between 
various conflicting interests of the members within the society. A right in one automatically creates the duty on others. 
Everybody have to exercise their rights and it is the corresponding duties of others not to disturb the rights of each. If 
anybody does not follow his legal duty and disturbs the right of other, then it gives rise to a wrong. And if the wrong Is 
committed against an individual but affects the large interest of the society it becomes criminal wrong, which is 
otherwise known as Crime. Crime is a universal concept. But such concept is dominated by public opinion which differs 
from one society to another. So there is no universally accepted definition of crime. Also Indian Penal Code has not 
defined crime anywhere. At same time there is not any legislative definition of crime. And when there is no legislative 
definition, the juristic definition takes the place. Some of them are: 


According to Russell, crime is a result of human conduct which the penal policy of the state seeks to prevent. 
According to Sutherland, crimes are merely acts forbidden by law under the pain of punishment. 


As per Kenny, Crime are wrongs whose sanction is punitive and is no way remissible by any private person, but 
remissible by the crown alone if remissible at all. 


Osborn defines crime is an act or default which tends to prejudice of the community, and forbidden by law on pain of 
punishment inflicted at the suit of the state. 


According to Blackstone, crime is an act, committed or omitted, in violation of a public law forbidding or commanding it. 


At the later stage, Blackstone had realised that this definition may misleading as it limits the scope of crime to a 
violation of “public law” which normally covers only political offences. So all the legal definitions of crime has been 
criticised because of it ‘s relativity and variable content. However the Halsbury definition is mostly acceptable one, 
which states “ an unlawful act which is an offence against the public and the perpetrator of that act is liable to legal 
punishment”. 


So crime is to be understood as an act or omission which is baneful by the society in general by the sanction of 
punishment. But acts or omission are not crimes unless they are punishable under the law. A Public Wrong is a ‘Crime’. 
It is an injury to the State even though the victim of the crime is an individual. Acts of crime are considered anti-social. 
Hence the States takes the responsibility of punishing the criminal in the interest of state. Acts that are not punishable 
by the State are not treated as crimes even though people violate moral principles. 

In this context Roscoe Pound commented that “a final definition of crime is impossible because law is living and 
changing concept which may at one time based on sovereign will, at another time on juristic science, which may at one 
time be uniform, at another time give much room for judicial discrimination, which may at one time more specific at 
another time much more general. 


Primarily, there are four essentials of crime, such as:- 


) There must be a human being under legal obligation to act in a particular way. 
) An evil intent on the part of such human being 
3) Certain act must have been committed or omitted in furtherance of such intent 
) An injury to another human being by such commission or omission, affecting the society at large 
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Human being: - the act must have been done by a human being which must be punishable as a crime at law. 
The human being must be legally capable to commit such crime. It is immaterial whether such person is a 
natural person or is a juridical person, it is applies to both. 


Mensrea means guilty intention. It is based on two doctrines (legal principles such as), “Actus non facit reum 
misi mens sit rea” means An act itself does not make a man guilty unless his intentions were so. 


“Actus me invito factus nonest mens actus” means An act done by me against my will is not my act. This means 
an act in order to be punishable at law must be a willed act or a voluntary act and at the same time must have 
been done with a criminal intent. 


This can be best illustrated by an example, that a man in order to park his bike was shifting the bicycle to get 
the place and he was caught at that time. He can not be prosecuted for theft since his intention was not to 
commit theft. Hence here actus reus is not accompanied with mensrea or guilty intention. 


Actus Reus:- A human being and an evil intent are not enough to constitute a crime unless the intentions are 
expressed in some overt act. The criminal intent in order to be punishable must become manifest it in some 
voluntary act or omission, and such act or omission must be forbidden by law. Then it is actus Reus. 


Mensrea:- It is the mental element in crime and is the most vital which segregates from civil action to criminal 
wrong. No person could be punished in proceeding of criminal nature unless it can be shown that he had a 
guilty mind. In the earlier times generally the court had held that almost in every case the man had done 
whatever he had intended and the punishment was mainly consisted of some pecuniary penal liability. But later 
with the importance of bodily punishment, the requirement for mensrea has been realised. So with regards to 
menrea there are two schools of thoughts, such as in the first school which is based on the case law- Sherras 
Vs. De Rutzen, that in every statute mensrea is to be implied unless the contrary is shown. This principle of 
Sherras’ case can be best illustrated in the case of R Vs. Prince. In this present case an accused has 
kidnapped an unmarried girl on the believe that the girl was eighteen years of old, is not a defense. He was 
taking an unmarried girl out of the possession and against the will of her father made such act as illegal. The 
man who acted under such erroneous believe will take the risk and suffer the consequence. The second school 
of thought described in case of Hobbes Vs. Winchister Corp., that you should have to construe statute literally 
unless there is something to show that mens rea is required. This principle of Hobbes’ case can be best 
illustrated by a case law of Queen Vs. Tolsen. It was held that the accused bonifiedly after reasonable query 
believed that her husband to be dead. So she had no guilty intention at all, he can not be punished. 


Exception to Doctorine of Mensrea_:- 


Some acts are made punishable without taking into account of intention like stict liability. 

All acts of public nuisance U/s- 268 of IPC 

Acts which are not criminal in real but in public interest are prohibited under penalty. 

Act in which proceedings held in criminal form for enforcement of civil right. 

Any proceeding under contempt of court act 

Application of mens rea to Indian Penal Laws :- Every offence in IPC which has been so carefully defined so as 
to include the precise evil intent. The words such as voluntarily, intentionally, knowingly, Rashly, negligently 
which implies the involvement of mens rea in each offence. So the common law doctrine of mens rea has no 
general application in India. 


Joint Criminal Liability 


Ans: Section 34 is an instance of constructive criminality, i.e. liability of all for the acts of one or some of them. Sections 
149, 349 and 460 of IPC also deal with constructive criminality. The essence of liability under section 34, is the 
conscious meeting of minds of persons participating in the criminal action to bring about a particular result. 


Section 34 of The Indian Penal Code - Acts done by several persons in furtherance of common intention. 


When a criminal act is done by several persons, in furtherance of the common intention of all, each of such persons is 
liable for that act in the same manner as if it were done by him alone. 


Ingredients of this section 


1. Some Criminal Act: - ‘Criminal act’ used in section 34 does not refer to individual acts where a crime is committed 
by a group of persons. Where a crime is committed by several persons in furtherance of common intention of all of 
them, each of them doing some act, similar or diverse, big or small shall be liable for that act. ‘That act’ refers to the 
‘criminal act’ used in section 34 which means the unity of criminal behaviour which results in something for which an 
individual would be punishable if it were all done by himself alone in an offence. 


2. Criminal Act Done By Several Persons: -The criminal act in question must have been done by several persons 
i.e. by more than one person. The number of wrong doers should be at least two. Most importantly, if the criminal 
act was fresh and independent act springing wholly from the mind of the doer, the others are not liable merely 
because when it was done they were intending to be partakers with the doer in a different criminal act. 


3. Common Intention:- The words “in furtherance of the common intention of all’ were added to section 34 after 
words ‘persons’ in 1870 the idea for which, possibly, was derived from the following passage of the Privy Council's 
judgment: 


“Where parties go with a common purpose to execute a common intention, each and every one becomes responsible 
for the acts of each and every other in execution and furtherance of their common purpose, as the purpose is common 
so must be the responsibility.” 


The expression ‘common intention’ means unity of purpose or a pre-arranged plan; it has been given various meanings 
which are as follows- 


— Common intention implies a pre-arranged plan, prior meeting of minds, prior consultation in between all the persons 
constituting the group [Mahboob Shah vs Emperor, AIR 1945 PC 118]. 


— Common intention implies a pre-arranged plan. Pre-arranged plan means prior concert or prior meeting of minds. 
Criminal act must be done in concert pursuant to the pre-arranged plan. Common intention comes into being prior to the 
commission of the act in point of time. 


4.Participation In The Criminal Act:-The participation in a criminal act of a group is a condition precedent in order 
to fix joint liability and there must be some overt act indicative of a common intention to commit an offence. The law 
requires that the accused must be present on the spot during the occurrence of the crime and take part in its 
commission; it is enough if he is present somewhere nearby. 
.sec-35 IPC 1860 provides when such an act is criminal by reason of its being done with a criminal knowledge or 
intention.Whenever an act, which is criminal only by reason of its being done with a criminal knowledge or intention, is 
done by several persons, each of such persons who joins in the act with such knowledge or intention is liable for the act 
in the same manner as if the act were done by him alone with that knowledge or intention. Under this section there is no 
common intention amongst the assailants as is required under section 34 but all those who join in a criminal act, made 
punishable only when done with a distinct criminal knowledge or intention, with the same knowledge or intention, are 
liable. Sec-36 IPC provides that Effect caused partly by act and partly by omission.A intentionally causes Z’s death, 
partly by illegally omitting to give Z food, and partly by beating Z. A has committed murder. Sec-37 IPC provides 
that Co-operation by doing one of several acts constituting an offence. It states when an offence is committed by means 
of several acts, whoever intentionally co-operates in the commission of that offence by doing any one of those acts, 
either singly or jointly with any other person, commits that offence.This section deals with intentional co-operation 
(which may not be the same as a common intention) in an offence committed by means of several acts, and punishes 


such co-operation (provided it consists in doing any one of those of acts either singly or jointly with any other person) as 
if it constituted the offence itself. An example may be sufficed for better understanding of sec-37IPC, A and B agree to 
murder Z by severally and at different times giving him small doses of poison. A and B administer the poison according 
to the agreement with intent to murder Z. Z dies from the effects of the several doses of poison so administered to him. 
Here A and B intentionally co-operate in the commission of murder and as each of them does an act by which the death 
is caused, they are both guilty of the offence though their acts are separate. Section 38 IPC provides that persons 
concerned in criminal Act may be guilty of different offences. It states where several persons are engaged or concerned 
in the commission of a criminal act, they may be guilty of different offences by means of that act. The section states a 
principle where more than one person may be involved in the commission of a criminal act but their guilt may be 
different from each other by means of that act. While under section 34 of the Code liability of a group of persons is same 
when they commit an offence in furtherance of the common intention of all, the responsibility under this section for 
persons concerned in the commission of a criminal act may be different as each commit different act with different 
intention. 


Offences against Public Tranquillity:- 


The public tranquillity are offences which are not only against the person and property of an individual but also 
an offence that is against the state. Tranquillity is the quality or state of being tranquil. These offences are group 
offences which are generally committed by the large number of persons resulting to disturbance of public tranquillity. 
The public tranquillity is the group of persons doing an activity that causes the disturbance of the peace in the society. 
As per this provision when a large number of persons engage in a criminal act with a common intention then each of the 
persons are made liable. The chapter VIII explains provision about the offences against the public tranquillity. These 
offences are classified into four categories as unlawful assembly, rioting, promoting enmity between different class and 
affray. 


1) Unlawful Assembly:- 

Sec-141IPC defines unlawful assembly as an assembly of five or more persons is designated an “unlawful 
assembly’, if the common object of the persons composing that assembly is— 

2) (First) — To overawe by criminal force, or show of criminal force, 1[the Central or any State Government or 
Parliament or the Legislature of any State], or any public servant in the exercise of the lawful power of such 
public servant; or 

3) (Second) — To resist the execution of any law, or of any legal process; or 

4) (Third) — To commit any mischief or criminal trespass, or other offence; or 

5) (Fourth)— By means of criminal force, or show of criminal force, to any person, to take or obtain 
possession of any property, or to deprive any person of the enjoyment of a right of way, or of the use of 
water or other incorporeal right of which he is in possession or enjoyment, or to enforce any right or 
supposed right; or 

6) (Fifth) — By means of criminal force, or show of criminal force, to compel any person to do what he is not 
legally bound to do, or to omit to do what he is legally entitled to do. Explanation.—An assembly which was 
not unlawful when it assembled, may subsequently become an unlawful assembly. 


Section 142 lays down that whoever, being aware of facts which render any assembly an unlawful assembly, 
intentionally joins that assembly, or continues in it, is said to be a member of an unlawful assembly. Every member of 
unlawful assembly must have common object. He must intentionally join or continue in such unlawful assembly. Then 
only he will be called as a member of unlawful assembly. Where an unlawful assembly proceeds to do the common 
object mentioned in Sec. 141, a person withdraws and goes away. It clearly shows that he did not like to take any 
further part in the incident. Where a member of an unlawful assembly possesses the common object but could not 


proceed due to injury or physical weakness, and other members precede a head. As the injured member shared the 
common object and is deemed as a member of such unlawful assembly. 


Sec. 143 imposes punishment against a person who is a member of an unlawful assembly with imprisonment of 
either description for a term which may extend to six months, or with fine or with both. 


Sec. 144- Joining unlawful assembly armed with deadly weapon: 

It says that whoever, being armed with any deadly weapon, or with anything which, used as a weapon of offence, is 
likely to cause death, is a member of an unlawful assembly, shall be punished with imprisonment of either description 
for a term which may extend to two years, or with fine, or with both. 


Sec. 145- Joining or continuing in unlawful assembly, knowing it has been commanded to disperse: 

It says that whoever joins or continues in an unlawful assembly, knowing that such unlawful assembly has been 
commanded in the manner prescribed by law to disperse, shall be punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or with both. 


149. Every member of unlawful assembly guilty of offence committed in prosecution of common object. 


If an offence is committed by any member of an unlawful assembly in prosecution of the common object of that 
assembly, or such as the members of that assembly knew to be likely to be committed in prosecution of that object, 
every person who, at the time of the committing of that offence, is a member of the same assembly, is guilty of that 
offence. 


Sec-150IPC provides hiring, or conniving at hiring, of persons to join unlawful assembly.It states whoever hires 
or engages or employs, or promotes, or connives at the hiring, engagement or employment of any person to join or 
become a member of any unlawful assembly, shall be punishable as a member of such unlawful assembly, and for any 
offence which may be committed by any such person as a member of such unlawful assembly in pursuance of such 
hiring, engagement or employment, in the same manner as if he had been a member of such unlawful assembly, or 
himself had committed such offence. 


Sec-151IPC provides knowingly joining or continuing in assembly of five or more persons after it has been 
commanded to disperse. It sates whoever knowingly joins or continues in any assembly of five or more persons likely to 
cause a disturbance of the public peace, after such assembly has been lawfully commanded to disperse, shall be 
punished with imprisonment of either description for a term which may extend to six months, or with fine, or with both. 


Explanation- 
If the assembly is an unlawful assembly within the meaning of section 141, the offender will be punishable under section 
145. 


II)RIOTING 


Sec-146IPC This section defines the offence of rioting. It lays down that whenever force or violence is used by an 
unlawful assembly, or by any member thereof, in prosecution of the common object of such assembly, every member of 
such assembly is guilty of the offence of rioting. 


The word ‘force’ which has been defined under section 349 of the Code clearly explains the word in the context 
of causing motion, change of motion or cessation of motion with respect to human body, and therefore, the same 


meaning is intended in this section as well. But the word ‘violence’ has nowhere been defined by the Code. It includes 
use of force with respect to property or an inanimate object. 


Force or violence, as per the definition, must always be used in prosecution of the common object of the 
unlawful assembly. If such is not the case, conviction for rioting cannot be maintained. The quantum of the force or 
violence may be less or more. It is not necessary that the force or violence should be directed against any specific 
person or property. Force or violence must have been ‘used’ and, therefore, mere show of either does not make one 
guilty under this section. Use of force or violence, and causing a particular effect are distinct. Therefore, as soon as the 
former is proved, guilt under this section is established. If a particular effect is also punishable under the Code, the 
liability for causing that effect will be additional. For instance, if by use of force and violence injury to body and damage 
to property both have been caused, liability will extend for the offence of rioting as well as for causing bodily injury and 
damage to property under respective sections of the Code. 


IIIYAFFRAY 


The word “affray” means a skirmish or fighting between two or more, and there must be a stroke given or offered, or a 
weapon drawn. An affray is committed is a public offence to the terror of the people. According to Section 159 of the 
Indian Penal Code, Affray is defined as “When two or more persons by fighting in a public place, disturb the public 
peace, they are said to commit an affray.” According to Blackstone, “The offence is the fighting of two or more persons 
in public place to the terror of His Majesty's subjects for, if the fighting be in private, it is no affray but an assault.” The 
gist of the offence consists in the terror it causes to the public. The word ‘affray’ is derived from the French 
word ‘affraier’ which means ‘to terrify’ and so, in a legal sense it is taken for a public offence causing terror to the 
people. For the conviction to arise under this offence, it is sufficient that an alarm would have been caused to the public 
or members of the public. It is not necessary that any particular member of the public must give evidence to the effect 
that he was alarmed. 


An affray consists of the following: 


e fighting by two or more persons 
e the fighting must take place in a public place 
e such fighting must also result in disturbance of the public peace 


The punishment for committing affray is imprisonment for up to one month or fine up to one hundred rupees or both 
(Section 160). This offence necessarily postulates the commission of a definite assault or a breach of the peace. Mere 
quarrelling or abusing in a place not resulting in the exchange of blows is not enough to draw the attention of Section 
160 IPC. A fight is a necessary element to constitute affray. This means both the parties have to be aggressive and 
participate in the struggle. 


LEGAL DEFENCE OF MISTAKE, JUDICIAL AND EXECUTIVE ACT 


The Indian Penal Code, 1860 recognizes defenses in chapter four under the heading ‘General Exceptions.’ Sections 76 
to 106 of the IPC cover these defenses. The law offers certain defenses that exculpate criminal liability. These defenses 
are based on the premise that though the person committed the offense, he cannot be held liable. This is because, at 


the time of the commission of the offense, either the prevailing circumstances were such that the act of the person was 
justified or his condition was such that he could not form the requisite mens rea for the crime. The defenses are 
generally classified under two heads- justifiable and excusable. A Mistake of Fact and Mistake of Law in 1.P.C. Sections 
76 and 79 of Chapter-IV (General Exceptions) of the Indian Penal Code, 1860 explain the provisions about “Mistake of 
Fact” and “Mistake of Law’. These provisions are based upon the common law maxim “Iqnorantia facti doth excusat: 
Ignorantia juris non excusat.” (Ignorance of fact is an excuse, but ignorance of law is not excused.) 


Mistake of fact is a good defence in criminal law, which is explained in two Sections 76 and 79. Both of these Sections 
are included in General Exceptions (Chapter-IV). 


Meaning: 

Mistake: 

An unconscious ignorance or forgetfulness of a fact, past or present, material to the contract, or a belief in the present 
existence of a thing material to the contract, which does not exist; some intentional act, omission, or error arising from 
ignorance, surprise, imposition, or misplaced confidence; in a legal sense, the doing of an act under an erroneous 
conviction, which act, but for such conviction would not have been done. 


Mistake of Fact: 


Under section 76 of Indian Penal Code, the maxim ‘ignorantia facti doth excusat ignorantia juris non-excusat’ it 
means, a person has done an act which by law is an offence, under a misconception of facts, leading him to 


believe in good faith that he was commanded by the law. 


Illustration -A, a police officer gets information that G is a gangster and running business of drugs. A went to arrest G 
but arrests B believing that he is G. Here A is acting under the command of the law and can take the defence of mistake 
of fact. 


Section 79 Indian Penal Code, deals with the act of the person, by mistake of fact believing himself justified by law. If 
the criminal defendant can prove that he does the act due to a mistake of fact or misunderstood some fact, that will 
negate an element of the crime. 


Mistake of Law 


The mistake of law is not considered as a defence. When a person commits any tort and asks for the defence that he 
does not know the law, the court does not considers it as a defence.A mistake of law occurs when a person having full 
knowledge of facts comes to an erroneous conclusion as to their legal effect. 

In Grant v. Borg (1982) 1 WLR 638 HL case, the person was charged under the Immigration Act 1971, for 
staying beyond the time limit by the leave. Here, he cannot apply for the defence i.e. mistake of law. 


Section 76:- Act done by a person bound, or by mistake of fact believing himself bound, by law 


Nothing is an offence which is done by a person who is, or who by reason of a mistake of fact and not by reason of a 
mistake of law in good faith believes himself to be, bound by law to do it. 

Illustrations 

. A, a soldier, fires on a mob by the order of his superior officer, in conformity with the commands of the law. A has 
committed no offence. 

. A,an officer of a Court of Justice, being ordered by that Court to arrest Y, and after due enquiry, believing Z to be Y, 
arrests Z. A has committed no offence. 


Section 79:- Act done by a person justified, or by mistake of fact believing himself, justified, by law 


Nothing is an offence which is done by any person who is justified by law, or who by reason of amistake of fact and not 
by reason of a mistake of law in good faith, believes himself to be justified by law, in doing it. Illustrations-A sees Z 
commit what appears to A to be a murder. A, in the exercise, to the best of his judgment exerted in good faith, of the 
power which the law gives to all persons of apprehending murderers in the fact, seizes Z, in order to bring Z before the 
proper authorities. A has committed no offence, though it may turn out that Z was acting in self-defence. 


Section 77:- Act of Judge when acting judicially-Nothing is an offence which is done by a Judge when acting 
judicially in the exercise of any power which is, or which in good faith he believes to be, given to him by law. 


Section 78:- Act done pursuant to the judgment or order of Court 


Nothing which is done in pursuance of, or which is warranted by the judgment or order of, a Court of Justice, if done 
whilst such judgment or order remains in force, is an offence, notwithstanding theCourt may have had no jurisdiction to 
pass such judgment or order, provided the person doing the act in good faith believes that the Court had such 
jurisdiction. 


Right of Private Defence of Body and Property 


Section 96 to 106 of Indian Penal Code states the law relating to the right of Private Defence of person and property. It 
is primary duty of the State to protect life and property of citizens. But the fact is that State cannot watch each and 
every activity of the citizens. There may be situations in which the State cannot help person immediately when his life or 
property is in danger. In view of this Indian Penal Code has given the right of private defence of body and property of 
every individual. 


These provisions under the Indian Penal Code gives authority to a man to use necessary force against wrong doer for 
the purpose of protecting one’s own body and property and also another's body and property when immediate aid from 
the state machinery is not readily available and in so doing he is not answerable in law for his deeds. 


The law of private defence is based on two main principles: 
(a) Everyone has right to defend his own body and property and anothers body and _ property. 


(b) The Right of Private Defence is not applicable in those cases where accused himself is an aggressive party. 


1) Things done in private defence (Section 96): 


Nothing is an offence which is done in the exercise of the right of private defence. 


2) Right of private defence of the body and of property (Section 97) : 
Every person has a right, subject to the restrictions contained in Section 99, to defend - 


Firstly - 
His own body, and the body of any other person, against any offence affecting the human body; 
Secondly - 


The property, whether movable or immovable, of himself or of any other person, against any act which is an 
offence falling under the definition of theft, robbery, mischief or criminal trespass, or which is an attempt to commit theft, 
robbery, mischief or criminal trespass. 


Section 97 of Indian Penal Code divides the right of private defence into two parts. first part deals with the right 
of private defence of person and second part with the right of private defence of property. The rights of defends is not 
only to the defence of own body or property but also extend to defending the body and property of any other person. 
Even a stranger can also defend the person or property of another person and vice versa. 


Right of private defence against the act of a person of unsound mind, etc. (Section 98) : 


When an act which would otherwise be a certain offence, is not that offence, by reason of the youth, the want 
of maturity of understanding, the unsoundness of mind or the intoxication of the person doing that act, or by reason of 
any misconception on the part of that person, every person has the same right of private defence against that act which 
he would have if the act were that offence. 


Illustrations 


(a) Z, under the influence of madness, attempts to kill A; Z is guilty of no offence. But A has the same right of 
private defence which he would have if Z were sane. 


(b) A enters by night a house which he is legally entitled to enter. Z, in good faith, taking A for a house- 
breaker, attacks A. Here Z, by attacking A under this misconception, commits no offence. But A has the same right of 
private defence against Z, which he would have if Z were not acting under that misconception. 


Acts against which there is no right of private defence (Section 99): 

There is no right of private defence against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done, or attempted to be done, by a public servant acting in good faith under colour of his office, though 
that act may not be strictly justifiable by law. 

There is no right of private defence against an act which does not reasonably cause the apprehension of death or of 
grievous hurt, if done, or attempted to be done, by the direction of a public servant acting in good faith under colour of 


his office though that direction may not be strictly justifiable by law. 


There is no right of private defence in cases in which there is time to have recourse to protection of the public 
authorities. 


Extent to which the right may be exercised - 


The right of private defence in no case extends to the inflicting of more harm than it is necessary to inflict for the 
purpose of defence. 


Explanation 1 - 


A person is not deprived of the right of private defence against an act done, or attempted to be done, by a public 
servant, as such, unless he knows or has reason to believe, that the person doing the act is such public servant. 


Explanation 2 - 

A person is not deprived of the right of private defence against an act done, or attempted to be done, by the 
direction of a public servant, unless he knows, or has reason to believe, that the person doing the act is acting by such 
direction, or unless such person states the authority under which he acts, or if he has authority in writing, unless he 
produces such authority, if demanded. 

According to Section 99 of Indian Penal Code there is no right of Private defence - 


i) against the acts of a public servant acting in good faith and; 


li) against the acts of the those acting under the authority or direction of a public servant. 
iii) where there is sufficient time for recourse to public authorities; and 


iv) The quantum of harm of that may be caused shall in no case be in excesses. 


When the right of private defence of the body extends to causing death (Section100) : 
The right of private defence of the body extends, under the restrictions mentioned in the last preceding section, to 
the voluntary causing of death or of any other harm to the assailant, if the offence which occasions the exercise of the 


right be of any of the descriptions hereinafter enumerated, namely : 


First - Such an assault as may reasonably cause the apprehension that death will otherwise be the consequence of 
such assault: 


Secondly - Such an assault as may reasonably cause the apprehension that grievous hurt will otherwise be the 
consequence of such assault; (See.. Difference between Hurt and Grievous Hurt ) 


Thirdly - An assault with the intention of committing rape; 
Fourthly - An assault with the intention of gratifying unnatural lust; 
Fifthly - An assault with the intention of kidnapping or abducting; (See... Kinds of Kidnapping) 


Sixthly - An assault with the intention of wrongfully confining a person, under circumstances which may reasonably 
cause him to apprehend that he will be unable to have recourse to the public authorities for his 


release. (See.. Difference between wrongful Restraint and Wrongful Confinement ) 


Seventhly - An act of throwing or administering acid or an attempt to throw or administer acid which may reasonably 


cause the apprehension that grievous hurt will otherwise be the consequence of such act. [Inserted by Section 2 of ‘The 
Criminal Law (Amendment) Act, 2013.] 


Ingredients 
To invoke Section 100 of Indian Penal Code following four conditions must exist. 
(1) The person exercising the right of private defence must be free from fault in bringing about encounter. 


(2) There must be present an impeding peril to life or of great bodily harm, rape, unnatural lust,kidnapping or abduction, 
wrongful confinement etc. 


(3) There must be no safe or reasonable mode of escape by retreat, and 
(4) There must have been a necessity for taking the life. 
When such right extends to causing any harm other than death (Section 101) : 

If the offence be not of any of the descriptions enumerated in the last preceding section, the right of private defence 
of the body does not extend to the voluntary causing of death to the assailant, but does extend, under the restrictions 
mentioned in section 99, to the voluntary causing to the assailant of any harm other than death. 

Commencement and continuance of the right of private defence of the body (Section 102) : 

The right of private defence of the body commences as soon as a reasonable apprehension of danger to the body 
arises from an attempt or threat to commit the offence though the offence may not have been committed; and it 
continues as long as such apprehension of danger to the body continues. 

When the right of private defence of property extends to causing death (Section 103) : 

The right of private defence of property extends, under the restrictions mentioned in section 99, to the voluntary 
causing of death or of any other harm to the wrong-doer, if the offence, the committing of which, or the attempting to 
commit which, occasions the exercise of the right, be an offence of any of the descriptions hereinafter enumerated, 
namely - 

First - Robbery ; 

Secondly - House-breaking by night; 


Thirdly - Mischief by fire committed on any building, tent or vessel, which building, tent or vessel is used as a human 
dwelling, or as a place for the custody of property; 


Fourthly -Theft, mischief, or house-trespass, under such circumstances as may reasonably cause apprehension that 
death or grievous hurt will be the consequence, if such right of private defence is not exercised. 


When such right to causing any harm other than death (Section 104) : 


If the offence, the committing of which, or the attempting to commit which occasions the exercise of the right of 


private defence, be theft, mischief, or criminal trespass, not of any of the descriptions enumerated in the last preceding 
section, that right does not extend to the voluntary causing of death, but does extend, subject to the restrictions 
mentioned in section 99, to the voluntary causing to the wrong-doer of any harm other than death. 


Commencement and continuance of the right of private defence of property (Section 105) 


The right of private defence of property commences when a reasonable apprehension of danger to the property 
commences. 

The right of private defence of property against theft continues till the offender has effected his retreat with the 
property or either the assistance of the public authorities is obtained, or the property has been recovered. 

The right of private defence of property against robbery continues as long as the offender causes or attempts to 
cause to any person death or hurt or wrongful restraint or as long as the fear of instant death or of instant hurt or of 
instant personal restraint continues. 

The right of private defence of property against criminal trespass or mischief continues as long as the offender 
continues in the commission of criminal trespass or mischief. 

The right of private defence of property against house-breaking by night continues as long as the house- 
trespass which has been begun by such house-breaking continues. 


Right of private defence against deadly assault when there is risk of harm to innocent person (Section 106) : 


If in the exercise of the right of private defence against an assault which reasonably causes the apprehension 
of death, the defender be so situated that he cannot effectually exercise that right without risk of harm to an innocent 
person, his right of private defence extends to the running of that risk. 


Illustration : 

Ais attacked by a mob who attempt to murder him. He cannot effectually exercise his right of private defence without 
firing on the mob, and he cannot fire without risk of harming young children who are mingled with the mob. A commits 
no offence if by so firing he harms any of the children. 


Abetment 


Introduction: 


Acrime may be committed by one or more persons involved in crime then their liability depends upon the extent of their 
participation. Thus this rule of joint liability comes into existence. But there is an important fact which is that the law has 
a knowledge about the abettor, who has given help to another in crime. This rule is very ancient and was applied in 
Hindu Law also. In English Law, criminals are divided into four categories, but in India, there is only one distinction 
between the doer and his helper who is known as an abettor. The crime of abetment come under section 107 to 120 of 
the IPC. Section 107 defines ‘abetment of a things’ and section 108 defines the abettor. 


Section 107 IPC ‘Abetment of Thing’ 

A person abets the doing of a thing:- 

1. By instigating any person to do that thing 
2. By conspiracy. 

3. By aiding. 

By Instigating Any Person To Do That Thing 


According to the first clause of section 107 a person abets of thing that instigates any person to do that thing. A person 
is said to instigate another when he incites, urges, encourages, provokes, counsels, procures or command him to do 
something. 


Explanation 


A person who by wilful misrepresentations or by willful concealment of a material fact, which he is bound to disclose, 
voluntarily causes or procures or attempts to cause or procures a thing to be done, is said to instigate the doing of that 
things. 


Illustration 


A Police Officer is authorised by a warrant from a court of justice to apprehend Z. B knowing that fact and also that C is 
not Z, wilfully represents to A that C is Z and thereby intentionally causes A to apprehend C. Here B abets by instigation 
the apprehension of C. 


Case: Gurbachan Singh v. Sat Pal Singh, AIR 1990 SC 209 


A newly wedded girl died of burns. The father of the deceased had stated in FIR that the deceased committed suicide 
because of harassment and constant taunt for insufficient dowry. It was held by the SC that the deceased had 
committed suicide at the instigation of her husband and in-laws and it was not a case of accidental death. 


Abetment by Conspiracy 


The second clause of this section states that a person abets the doing of a thing who engages with one or more other 
persons in a conspiracy for the doing of that thing. If an act or illegal omission takes place in pursuance of that 
conspiracy and in order to do of that thing then it is called abetment by conspiracy. If an act or illegal omission takes 
place in prurience of that conspiracy. 


Illustration 


A conspires with B a plan for poisoning Z. It is agreed that A shall administer the poison. B then explains the plan to C 
mentioning that a third person is to administer the poison, but without mentioning A’s name. C agrees to procure the 
poison and deliver it to B for the purpose explained ‘A’ administers the poison and Z dies. Here A and C have not 
conspired together, yet C has therefore committed the offence and is liable for punishment. 


Case: Mt. Rup Devi and Anr v. State of Himachal Pradesh: 1955 CriLJ 679. 


The deceased & his wife had a strained relationship. The wife had illicit intimacy with the accused. The deceased was 
scheduled to go to ‘Sadhu’ on a particular day. The wife told the accused about this programme even though she knew 
that the accused was waiting for the opportunity to kill her husband and taking the opportunity he killed him. It was held 
that the wife was not guilty of abetment by conspiracy, even though her conduct was open to censure. 


Abetment by Aiding 


The third clause of the section says that “A person abets the doing of thing who intentionally aids by any act in the illegal 
omission of the doing of that thing’. 


Explanation 


Whoever either prior to or at the time of the commission of an act does anything in order to facilitate the commission of 
that act thereby facilitates the commission thereof, is said to aid the doing of that act. 


Illustration 


If the servant keeps the gate open of the master’s house so that thrives may enter and thieves do not come, he cannot 
be held to have abetted the commission of the theft. 


Case: Ram Kumar v. State of Himachal Pradesh, AIR 1995 SC 1965 


The 19 years old prosecutrix was taken to the police station by the accused that kept watch over her husband while she 
was raped by the co-accused. In this custodial rape, the accused turned deaf ears towards the cries of the prosecutrix 
and did nothing to help her. The SC implied abetment of the accused of abetment of rape. 


Section 108 of IPC: Abettor 
A person can become an abettor in two ways:- 


1. When he abates the commission of an offence: Example: Where he abets ‘B’ to commit the murder of ‘Z’. Here A is 
an abettor. 


2. When he abets the commission of an offence it is committed by a person capable by law to commit an offence with 
the same intention or knowledge as that of the abettor. 


Example 


“A’ abets B, a five-year-old child, to commit the murder of Z, he is still an abettor under the 2nd category because even 
though the child will not be guilty of anything by virtue of the protection given to him by section 82 of the IPC. 


To define the abettor the explanation must be read as:- 
Explanation 1 


The abetment of the illegal omission of an act may amount to an offence although the abettor may not himself be bound 
to do that act. 


Illustration 

‘A’ instigates B to murder C. B refuses to do so. A is guilty of abetting B to commit murder. 

Explanation 2 

To constitute the offence of abetment it is not necessary that the particular act of abettor should be committed. 
Illustration 


‘A’ instigates B to Murder D. B in pursuance of the instigation stabs D. D recovers from the wound. A is guilty of 
instigation B to commit murder. 


Explanation 3:- It is not necessary that the abettor & the person abetted must have the same guilty intention or 
knowledge. 


Illustration 


‘A’ with a guilty intention, abet a child or a lunatic to commit an act which would be an offence if committed by a person 
capable by law of committing an offence and having the same intention as A. Here A, whether the act is committed or 
not is guilty of abetting an offence. 


Explanation 4 
The abetment of an offence is an offence the abetment of such an abetment is also an offence. 
Illustration 


‘A’ instigates B to instigate C to murder Z. B accordingly instigates C to murder Z and C commits that offence in 
consequences of B’s instigation. B is liable to be punished for his offence with the punishment for murder and as A 
instigated B to committed the offence. A is liable to the same punishment. 


The extent of liability of an abettor is mainly dependent on the following four factors: 


e which act he had abetted 
e With what intention he abetted 
e which act was committed 
e With what intention the act was committed 
The punishment for abatement is specifically dealt with in Section 109 to 120 of the IPC. 


Section 109IPC 
This section states that if there is no separate punishment of abetment provided in the Indian Penal code as such, then 
this offence is punishable with the same punishment as provided for the original offence. 


Section 110 IPC 
This section comes into play when the intention of an abettor and the person abetted does an act that has different 
intentions from each other. As per this, the abettor will be punished with the abetted offence irrespective of the intention. 


For example, A instigated B to cause grievous injury to M for preventing him from taking part in a racing competition. 
Now, B filled with deep anger tries to kill him and in this process inflict injury to M. Now A will be liable for the attempt to 
murder. 

Principle of Probable Consequence 

Section 111 of the Indian Penal Code deals with the Principle of Probable Consequence. According to this principle, if 
there is a difference between the intended act of the abettor and the actual act done, then the abettor will be liable for 
the actual one. The main precondition is that the actual act is a probable consequence of the abatement. 


For example. The abatement was done for thrashing a person but the act committed was stabbing. Now the abettor will 
be liable for the stabbing if the latter act is done in the influence of instigation or abatement. 


Section 112 
The extension of section 111 is mentioned in section 112 of the IPC. As per this section, if the person committed more 
than one act in the influence of instigation, then the abettor will be liable for each and every offence. 


For example. X instigated Y to commit rape. Y in the influence, not only committed rape but also killed her. Now X will 
be liable for the abatement to rape as well as abatement to murder. 

Section 113 

This section provides for the punishment wherein there is a difference between the intended effect and the actual effect 
that occurred after the commission of the offence. 


Section 114 

Section 114 deals with those cases wherein the actual crime is committed in the presence of an abettor. It is important 
to note that his mere presence will not make him liable for the offence. He must be sufficiently near to give assistance or 
he must participate in the alleged offence. 


Section 115 
It provides for the punishment of abetment of those offences which attract the death sentence. It comprises of two 
situations - 


1). When the Offence was not committed in consequence of abetment then the punishment is 7 years and fine. 


2). When the Offence was committed in the consequence of abetment then the punishment will be 14 years as well as a 
fine. 


Section 116 
Section 116 deals with the punishment of abetment for those offences which attract the punishment of imprisonment for 
life. It also comprises 2 things 


1). When the offence is committed in consequence of abatement then he is entitled to the punishment of 1/4th of the 
offence as well as of the fine. 


2). When the offence is committed by a public servant then the punishment is 1/2th of the actual offence as well as a 
fine. 


Abetting commission of offence by the public or by more than ten persons.—Whoever abets the commission of an 
offence by the public generally or by any number or class of persons exceeding ten, shall be punished with 
imprisonment of either description for a term which may extend to three years, or with fine, or with both. Illustration A 
affixes in a public place a placard instigating a sect consisting of more than ten members to meet at a certain time and 
place, for the purpose of attacking the members of an adverse sect, while engaged in a procession. A has committed 
the offence defined in this section. 


Section 118-120 

Section 118 of the IPC provides punishment for intentional facilitation in the crime. Section 119 provides punishment of 
public servants in the offence of abatement. Lastly, Section 120 of the code, provides for the punishment of deliberately 
hiding the identity for the offence of abatement. 


WRONGFUL RESTRAINT AND WRONGFUL CONFINEMENT 


Under the Constitution of India, in Articles 19 and 21, every person throughout the territory of India is conferred with the 
right to freedom of movement and is guaranteed personal liberty. In furtherance of this objective set up by the 
Constitution, the Indian Penal Code lays down penal sanctions in case a person violates the freedom of movement or 
personal liberty of another. This is done so as to safeguard an individual's right to liberty against deprivation by another 
individual or groups other than State (as fundamental rights only place an obligation on the state). 


Section 339 and 340 of Indian Penal Code define Wrongful Restraint and Wrongful Confinement respectively. 
The Indian Penal Code, 1860 makes wrongful restraint and wrongful confinement punishable under Section 339 to 348. 


To understand wrongful restraint and confinement, we first need to understand the meaning of wrongful. In 
criminal law, wrongful is defined as an act which is injurious, heedless, reckless, unjust, unfair, unlawful and negligent. It 
includes any act which is unlawful or unauthorized or any other act of this nature which amounts to a civil wrong. The 
following sections deal with the concepts in detail. 


Wrongful Restraint 


According to Section 339 of the Indian Penal Code; “Whoever voluntarily obstructs any person so as to prevent that 
person from proceeding in any direction in which that person has a right to proceed, is said wrongfully to restrain that 
person.’Further, the section also lays down an exception, which is that if a person in good faith believes himself to have 
a lawful right to obstruct and so obstruct a private way over land or water, then it does not amount to wrongful restraint. 


Ais walking on a public road on which he has a right to pass. B obstructs this path despite knowing that he had no right 
to stop the path. As A was prevented from passing, B can be said to have wrongfully restrained A. 


To establish the offence of wrongful restraint the complainant must prove all the following essential: 


1. That there was an obstruction; 
2. That the obstruction prevented the complainant from proceeding in any direction; 
3. That the person/complainant so proceeding must have a right to proceed in the direction concerned. 


Section 341 of the Indian Penal Code imposes punishment against the wrongdoer under Section 339 with simple 
imprisonment for a term which may extend to one month or with fine which may extend to five hundred rupees, or with 


both.The classification of the offence under this section is that the offence is Cognizable, Bailable and Triable by any 
Magistrate, it is also compoundable by the person restrained or confined. 


Wrongful Confinement 


According to Section 340 of the Indian Penal Code;“Whoever wrongfully restrains any person in such a manner as to 
prevent that person from proceeding beyond certain circumscribing limits is said to have committed the offence of 
wrongful confinement.” 


The essential ingredients of the offence of wrongful confinement are: 


1. The accused should have wrongfully restrained the complainant (i.e. all ingredients of wrongful restraint 
must be present) 

2. Such wrongful restraint was to prevent the complainant from proceeding beyond certain circumscribing limits 
beyond which he or she has the right to proceed. 


Section 342 of the Indian Penal Code states that whoever wrongfully confines any person shall be punished with 
imprisonment of either description for a term which may extend to one year, or with fine which may extend to one 
thousand rupees, or with both The classification of this offence is that it is cognizable, Bailable and Triable by any 
Magistrate. Further, itis Compoundable by the person confined with the permission of the court. 


Difference between Wrongful Restraint and Confinement 


Wrongful Restraint Wrongful Confinement 


It is the genus, i.e. it is a wider term and includes | It is a species of wrongful restraint i.e. a type of 
several types of restraints under it. wrongful restraint. 


It prevents a person from proceeding in a direction in | It keeps a person within certain circumscribing 
which that person has a right to proceed. limits. 


It is not a very serious offence and is punishable with | It is a more serious offence and is punishable 


lesser punishment. with a more severe punishment than wrongful 
restraint. 
There is only a partial suspension of one’s liberty. There is total suspension of liberty beyond certain 


circumscribing limits. 


Punishment: Sec. 341. Imprisonment to one month, or | Punishment: Sec. 342. Imprisonment to one year, 
fine Rs. 500/-, or with both. or fine Rs. 1000/-, or with both. 


An easy way to understand this is that wrongful Restraint is essentially a restraint in a line, this means that it involves 
all sorts of restraint that happen in a path or road or any sort of movement in a straight line. On the other 
hand, wrongful confinement is in a Circle, this means that it involves all sorts of restraints that happen in a 
circumscribed limit such as restriction from leaving a room or building or a park etc. 


Hurt and Grievous Hurt 


Section 319 to 338 of Indian Penal Code deals with hurt in various forms. Section 319 defines simple hurt as causing 
bodily pain, disease, or infirmity, and section 321 makes voluntary causing of hurt an offence punishable under section 
323, IPC. 


Section 319 of The Indian Penal Code - Hurt 

Whoever causes bodily pain, disease or infirmity to any person is said to cause hurt. 

To constitute hurt (battery under English Law) any of the following essentials needs to be caused:- 
1. Bodily pain, or 

2. Disease, or 

3. Infirmity to another. 

Hurt resulting in Death 


Where there is no intention to cause death, or no knowledge that death is likely to be caused, and death is caused, the 
accused will be guilty of ‘hurt’ only if the injuries are not serious in nature. [In re Marana Goundan (AIR 1941 Mad 560)] 


Grievous Hurt 


The code on the basis of gravity of the physical assault has classified hurt into simple and grievous so that the accused 
might be awarded punishment commensurate to his guilt. 


Section 320 of The Indian Penal Code —- Grievous hurt. 

The following kinds of hurt only are designated as “grievous”: 

First— Emasculation. 

Secondly.— Permanent privation of the sight of either eye. 

Thirdly.— Permanent privation of the hearing of either ear. 

Fourthly.— Privation of any member or joint. 

Fifthly.— Destruction or permanent impairing of the powers of any member or joint. 
Sixthly — Permanent disfiguration of the head or face. 

Seventhly.— Fracture or dislocation of a bone or tooth. 


Eighthly.— Any hurt which endangers life or which causes the sufferer to be during the space of twenty days in severe 
bodily pain, or unable to follow his ordinary pursuits. 


Section 321 of The Indian Penal Code - Voluntarily causing hurt. 


Whoever does any act with the intention of thereby causing hurt to any person, or with the knowledge that he is likely 
thereby to cause hurt to any person, and does thereby cause hurt to any person, is said “voluntarily to cause hurt”. 


Section 322 of The Indian Penal Code —- Voluntarily causing grievous hurt. 


Whoever voluntarily causes hurt, if the hurt which he intends to cause or knows himself to be likely to cause is grievous 
hurt, and if the hurt which he causes is grievous hurt, is said “voluntarily to cause grievous hurt’. 


Explanation — A person is not said voluntarily to cause grievous hurt except when he both causes grievous hurt and 
intends or knows himself to be likely to cause grievous hurt. But he is said voluntarily to cause grievous hurt, if intending 
or knowing himself to be likely to cause grievous hurt of one kind, he actually causes grievous hurt of another kind. 


Illustration 


A, intending or knowing himself to be likely permanently to disfigure Z's face, gives Za blow which does not 
permanently disfigure Z's face, but which causes Z to suffer severe bodily pain for the space of twenty days. A has 
voluntarily caused grievous hurt. 


Section 323 of The Indian Penal Code - Punishment for voluntarily causing hurt. 


Whoever, except in the case provided for by Section 334, voluntarily causes hurt, shall be punished with imprisonment 
of either description for a term which may extend to one year, or with fine which may extend to one thousand rupees, or 
with both. 


Section 324 of The Indian Penal Code - Voluntarily causing hurt by dangerous weapons or means. 


Whoever, except in the case provided for by Section 334, voluntarily causes hurt by means of any instrument for 
shooting, stabbing or cutting, or any instrument which, used as a weapon of offence, is likely to cause death, or by 
means of fire or any heated substance, or by means of any poison or any corrosive substance, or by means of any 
explosive substance or by means of any substance which it is deleterious to the human body to inhale, to swallow, or to 
receive into the blood, or by means of any animal, shall be punished with imprisonment of either description for a term 
which may extend to three years, or with fine, or with both. 


Section 325 of The Indian Penal Code - Punishment for voluntarily causing grievous hurt. 


Whoever, except in the case provided for by Section 335, voluntarily causes grievous hurt, shall be punished with 
imprisonment of either description for a term which may extend to seven years, and shall also be liable to fine. 


Section 326 of The Indian Penal Code 326. Voluntarily causing grievous hurt by dangerous weapons or means. 


Whoever, except in the case provided for by Section 335, voluntarily causes grievous hurt by means of any instrument 
for shooting, stabbing or cutting, or any instrument which, used as a weapon of offence, is likely to cause death, or by 
means of fire or any heated substance, or by means of any posion or any corrosive substance, or by means of any 
explosive substance, or by means of any substance which it is deleterious to the human body to inhale, to swallow, or to 
receive into the blood, or by means of any animal, shall be punished with imprisonment for life, or with imprisonment of 
either description for a term which may extend to ten years, and shall also be liable to fine. 


Section 326-A of The Indian Penal Code - Voluntarily causing grievous hurt by use of acid, etc. 


Whoever causes permanent or partial damage or deformity to, or burns or maims or disfigures or disables, any part or 
parts of the body of a person or causes grievous hurt by throwing acid on or by administering acid to that person, or by 
using any other means with the intention of causing or with the knowledge that he is likely to cause such injury or hurt, 
shall be punished with imprisonment of either description for a term which shall not be less than ten years but which 
may extend to imprisonment for life, and with fine: 


Provided that such fine shall be just and reasonable to meet the medical expenses of the treatment of the victim: 
Provided further that any fine imposed under this section shall be paid to the victim. 
Other Section Related to Hurt and Grievous Hurt 
Section 326-B - Voluntarily throwing or attempting to throw acid. 
Section 327 - Voluntarily causing 
Section 328 of The Indian Penal Code — Causing hurt by means of poison, etc., with intent to commit an offence. 
Section 329 - Voluntarily causing grievous hurt to extort property, or to constrain to an illegal act. 
Section 330 - Voluntarily 
Section 331 - Voluntarily causing grievous hurt to extort confession, or to compel restoration of the property. 
Section 332 — Voluntarily causing hurt to deter public servant from his duty. 
Section 333 — Voluntarily causing grievous hurt to on provocation. 
Section 334 - Voluntarily causing hurt on provocation. 
Section 335 - Voluntarily causing grievous hurt on provocation. 
Section 336 — Act endangering life or personal safety of others. 


Section 337 — Causing hurt by act endangering life or personal safety of others. 
Section 338 —- Causing grievous hurt by act endangering life or personal safety of others. 


Theft and Extortion 


Theft comes under the purview of offences against property which extends from section 378 to section 462. Theft has 
been dealt under section 378 to 382. Theft is an offence in which movable property of a person is taken away without 
his consent. Theft has been defined in Section 378 of IPC. Simultaneously the punishment for the commitment of act of 
theft has also been defined in Section 379 of IPC. 


Section 378 in The Indian Penal Code —- Theft 


Whoever intending to take dishonestly any movable property out of the possession of any person without that person’s 


consent, moves that property in order to such taking is said to commit theft. 
Essential Ingredients - 

1. There must be a dishonest intention of a person to take the property. 
2. The property must be movable. 

3. Such movable property must be taken away. 


4. The property must be taken away from the possession of a person. In other words there must be a possession of 
that property. 


5. Such property must be taken away without the consent of such person. 
6. Dishonest Intention:- 


Itis also called as malafide intention which can be represented in the form of mens rea. This mens rea is the base of the 


theft. The petitioner must prove that a thing was taken away with a dishonest intention. 


However, intention is a mental element which is difficult to prove but circumstantial evidences are considered for this 
purpose. The main measurement of dishonest intention is to make a wrongful loss to another person then such act is 


considered to be done with dishonest intention. 
Movable Property:- 


The subject of theft is movable property. Immovable property cannot be stolen. A movable property is a property which 
is able to move easily or which is not immovable. It means the thing permanently attached to the earth is immovable 


property, is not the subject of theft. It becomes capable of being the subject of theft when it is severed from the earth. 
Be taken away out of Possession of another Person:- 


The property must be in the possession of another person from where it is removed. There is no theft of wild animals, 
birds or fish while at a large but there is a theft of tamed animals. 


Illustration - ‘A’ finds a ring lying on the road which was in the possession of any person. A by taking it commits no 
theft, though he may commit criminal misappropriation of property. 


It Should Be Taken Without Consent of That Person:- 


The consent may be express or implied and may be given either of the person in possession, or by any person having 
for that purpose express or implied authority. 


Illustration — ‘A’ being on friendly terms with Z, goes into Z’s library in Z’s absence, and takes away a book without Z’s 
express consent for the purpose of merely reading it (with the intention of returning it)Here it is probable that A may 
have conceived that he had Z’s implied consent to use Z’s book. If this was A’s impression, A has not committed theft. 


In Pyarelal Bhargava v. State AIR 1963, a govt. employee took a file from the govt. office, presented it to B, and 
brought it back to the office after two days. It was held that permanent taking of the property is not required, even a 
temporary movement of the property with dishonest intention is enough and thus this was theft. 


Section 379 in The Indian Penal Code -— Punishment for theft. 


Whoever commits theft shall be punished with imprisonment of either description for a term which may extend to three 
years, or with fine, or with both. 


Section 380 in The Indian Penal Code - Theft in dwelling house, etc. 


Whoever commits theft in any building, tent or vessel, which building, tent or vessel is used as a human dwelling, or 
used for the custody of property, shall be punished with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 


The word dwelling house means a building tent or vessel in which a person lives or remains whether permanently or 
temporarily. A railway waiting room is a building used for human dwelling. Theft of articles from the roof of a house fall 
under the section. [Satho Tanti vs. State of Bihar, (1974) Cr LJ 76 (Pat)] Object of this section is to give greater 
security only to property deposited in a house and not to the in immovable property of the person or the party from 


whom it is stolen. 
Section 381 in The Indian Penal Code - Theft by clerk or servant of property in possession of master. 


Whoever, being a clerk or servant, or being employed in the capacity of a clerk or servant, commits theft in respect of 
any property in the possession of his master or employer, shall be punished with imprisonment of either description for a 


term which may extend to seven years, and shall also be liable to fine. 


In view of the confidence reposed by the employee in his clerk or servant, any offence committed by the employee is 
taking serious note of. Thus, the theft by a clerk of his master’s or employer's property is punished severely. 


382. Theft after preparation made for causing death, hurt or restraint in order to the committing of the theft. 


Whoever commits theft, having made preparation for causing death, or hurt, or restraint, or fear of death, or of hurt, or of 
restraint, to any person, in order to the committing of such theft, or in order to the effecting of his escape after the 


committing of such theft, or in order to the retaining of property taken by such theft, shall be punished with rigorous 
imprisonment for a term which may extend to ten years, and shall also be liable to fine. 


The section deals with a case where the thief had made preparation for causing death or hurt or restraint to any person 
in order to ensure the commission of theft or effecting escape after the committing of such theft or to restrain the 


properties today. 
EXTORTION 


Section 383 defence extortion and section 384 provides punishment for extortion. The offence of extraction consists in — 
intentionally putting a person in fear of injury to himself or another dishonestly inducing the person, so put in fear to 


deliver to any person, property or valuable security. 
Section 383 in The Indian Penal Code - Extortion 


Whoever intentionally puts any person in fear of any injury to that person or to any other and thereby dishonestly 
induces the person so put in fear to deliver to any person any property or valuable security, or anything signed or sealed 


which may be converted into valuable security commits, “Extortion”. 
Essentials of Extortion 
1. Intentionally putting a person in fear of injury; 


2. Such injury may be for the person who is put under the fear or for any other persons in which the former person has 


interest. 


3. Such force should be shown with a view to take a thing for property or valuable security or sign or seal or a 


document. 
4. There must be a dishonest intention. 


Thus if the above elements are present then it is an offence of extortion, dishonest intention is also an essential element 
of extortion. Dishonest intention is measured from the circumstances and facts of each case. Anything taken from a 


person at the point of the pistol is an e.g. of extortion. 


Illustration — ‘A’ threatens ‘Z’ that he will keep Z’s child in wrongful confinement unless Z will sign and deliver to A-a 
promissory note binding Z to pay money to ‘A’. Z signs and delivers the note. ‘A’ has committed the offence of extortion. 


In Queen vs. Nathalirc Mirad, [(1844) 7 WR Cr 28] a threat to expose Bishop of his illegal relation with a woman was 
held to be extortion. In Romesh Chandra Arora vs. The State (AIR 1960 SC 154), the accused took a photograph of a 
naked boy and a girl by compelling them to take off their clothes and extorted money from them by threatening to 
publish the photograph. He was held guilty of extortion. 


Section 384 in The Indian Penal Code — Punishment for extortion. 


Whoever commits extortion shall be punished with imprisonment of either description for a term which may extend to 


three years, or with fine, or with both. 


Section 385 in The Indian Penal Code -Putting person in fear of injury in order to commit extortion. 


Whoever, in order to the committing of extortion, puts any person in fear, or attempts to put any person in fear, of any 
injury, shall be punished with imprisonment of either description for a term which may extend to two years, or with fine, 
or with both. 


Section 386 in The Indian Penal Code - Extortion by putting a person in fear of death or grievous hurt. 


Whoever commits extortion by putting any person in fear of death or of grievous hurt o that person or to any other, shall 
be punished with imprisonment of either description for a term which may extend to ten years, and shall also be liable to 


fine. 


Section 387 in The Indian Penal Code - Putting person in fear of death or of grievous hurt, in order to commit 


extortion. 


Whoever, in order to the committing of extortion, puts or attempts to put any person in fear of death or of grievous hurt 
to that person or to any other, shall be punished with imprisonment of either description for a term which may extend to 


seven years, and shall also be liable to fine. 


Section 388 in The Indian Penal Code - Extortion by threat of accusation of an offence punishable with death or 


imprisonment for life, etc. 


Whoever commits extortion by putting any person in fear of an accusation against that person or any other, of having 
committed or attempted to commit any offence punishable with death, or with ‘[imprisonment for life], or with 
imprisonment for a term which may extend to ten years or of having attempted to induce any other person to commit 
such offence, shall be punished with imprisonment of either description for a term which may extend to ten years, and 
shall also be liable to fine; and, if the offence be one punishable under section 377 of this Code, may be punished with 


imprisonment for life. 


Difference between Theft and Extortion 


Theft Extortion 


In theft, property is taken away without the consent of | In extortion, the consent of the owner is obtained but 


the owner. wrongfully. 
Theft maybe only in respect of movable property. The property may be movable or immovable. 
There is no element of force. Property is obtained by putting a person in fear of 


injury and thereby reducing him to part with his 


property. 


There is no delivery of property by the owner. There is delivery of the property. 


Robbery and Dacoity 


Robbery in common language means to deprive a person of his or her property. The chief distinguishing element in 
robbery, theft and extortion is the presence of imminent fear of violence. 


In all robbery, there is either theft or extortion. The essence of the offence of robbery is that the offender for committing 
theft or for carrying away or attempting to carry away the looted property, voluntarily causes or attempts to cause death 
or hurt or wrongful restraint. 


Section 390 IPC provides Robbery as “in all robbery, there is either theft or extortion.” 


When theft is robbery —Theft is “robbery” if, in order to the committing of the theft, or in committing the theft, or in 
carrying away or attempting to carry away property obtained by the theft, the offender, for that end, voluntarily causes or 
attempts to cause to any person death or hurt or wrongful restraint, or fear of instant death or of instant hurt, or of instant 
wrongful restraint. 


When extortion is robbery.—Extortion is “robbery” if the offender, at the time of committing the extortion, is in the 
presence of the person put in fear, and commits the extortion by putting that person in fear of instant death, of instant 
hurt, or of instant wrongful restraint to that person or to some other person, and, by so putting in fear, induces the 
person so put in fear then and there to deliver up the thing extorted. 


Explanation.—The offender is said to be present if he is sufficiently near to put the other person in fear of instant death, 
of instant hurt, or of instant wrongful restraint. 


Illustrations 


(a) A holds Z down and fraudulently takes Z’s money and jewels from Z’s clothes without Z’s consent. Here A has 
committed theft, and in order to the committing of that theft, has voluntarily caused wrongful restraint to Z. A has 
therefore committed robbery. 


(b) A meets Z on the high roads, shows a pistol, and demands Z’s purse. Z in consequence, surrenders his purse. Here 
A has extorted the purse from Z by putting him in fear of instant hurt, and being at the time of committing the 
extortion in his presence. A has therefore committed robbery. 


Section 392 in The Indian Penal Code - Punishment for robbery. 


Whoever commits robbery shall be punished with rigorous imprisonment for a term which may extend to ten years, and 
shall also be liable to fine; and, if the robbery be committed on the highway between sunset and sunrise, the 
imprisonment may be extended to fourteen years. 


Section 393 in The Indian Penal Code - Attempt to commit robbery. 


Whoever attempts to commit robbery shall be punished with rigorous imprisonment for a term which may extend to 
seven years, and shall also be liable to fine. 


Section 394 in The Indian Penal Code - Voluntarily causing hurt in committing robbery. 


If any person, in committing or in attempting to commit robbery, voluntarily causes hurt, such person, and any other 
person jointly concerned in committing or attempting to commit such robbery, shall be punished with 1[imprisonment for 
life], or with rigorous imprisonment for a term which may extend to ten years, and shall also be liable to fine. 


Dacoity 


Section 391 of Indian Penal Code defines Dacoity. There is no difference between robbery and dacoity accept in the 
number of offenders. Dacoity is perhaps the only offence which the legislature has made punishable at four stages that 
is when 5 or more persons assemble for the purpose of committing a dacoity, each of them is punishable under section 
402 merely on the grounds of joining the assembly. Another stage is preparation to commit a dacoity, the person is 
punishable under section 399. The third stage is the stage of attempting to commit and lastly the stage of the actual 
commission of a robbery. Thus attempt to commit dacoity is also dacoity. 


Section 391 in The Indian Penal Code - Dacoity 


When five or more persons conjointly commit or attempt to commit a robbery, or where the whole number of persons 
conjointly committing or attempting to commit a robbery, and persons present and aiding such commission or attempt, 
amount to five or more, every person so committing, attempting or aiding, is said to commit “dacoity”. 


Essentials Ingredients of Dacoity 


1. The accused commit or attempt to commit robbery; 
2. Persons committing or attempting to commit robbery and person present and aiding must not be less than 5; 
3. All such person should act conjointly. (Om Prakash v. State, AIR 1956 All 163) 


The word conjointly refers to the united or concerted action of 5 or more persons participating in the act of committing 
the offence. In other words, 5 or more person should be concerned in the commission of the offence and they should 
commit or attempt to commit robbery. 


Section 395 in The Indian Penal Code - Punishment for dacoity 


Whoever commits dacoity shall be punished with 1[imprisonment for life], or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

Section 396 in The Indian Penal Code - Dacoity with murder. 

If anyone of five or more persons, who are conjointly committing dacoity, commits murder in so committing dacoity, 


every one of those persons shall be punished with death, or 1[imprisonment for life], or rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 


In Om Prakash v. State, [AIR 1956 All 163] the offence of robbery and murder took place at the dead of Night there 
was Official moonlight and Lantern light in a blink eyewitness to identify all the accused. Held, the offence under section 
396 IPC was proper. 


Section 397 in The Indian Penal Code - Robbery, or dacoity, with attempt to cause death or grievous hurt. 


If, at the time of committing robbery or dacoity, the offender uses any deadly weapon, or causes grievous hurt to any 
person, or attempts to cause death or grievous hurt to any person, the imprisonment with which such offender shall be 
punished shall not be less than seven years. 


Section 398 in The Indian Penal Code - Attempt to commit robbery or dacoity when armed with deadly weapon. 


If at the time of attempting to commit robbery or dacoity, the offender is armed with any deadly weapon, the im- 
prisonment with which such offender shall be punished shall not be less than seven years. 


Section 399 in The Indian Penal Code - Making preparation to commit dacoity. 


Whoever makes, any preparation for committing dacoity, shall be punished with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 


Section 400 in The Indian Penal Code - Punishment for belonging to gang of dacoits. 


Whoever, at any time after the passing of this Act, shall belong to a gang of persons associated for the purpose of 
habitually committing dacoity, shall be punished with imprisonment for life, or with rigorous imprisonment for a term 
which may extend to ten years, and shall also be liable to fine. 


Section 401 in The Indian Penal Code - Punishment for belonging to gang of thieves. 


Whoever, at any time after the passing of this Act, shall belong to any wandering or other gang of persons associated 
for the purpose of habitually committing theft or robbery, and not being a gang of thugs or dacoits, shall be punished 
with rigorous imprisonment for a term which may extend to seven years, and shall also be liable to fine. 


Section 402 in The Indian Penal Code - Assembling for purpose of committing dacoity. 
Whoever, at any time after the passing of this Act, shall be one of five or more persons assembled for the purpose of 


committing dacoity, shall be punished with rigorous imprisonment for a term which may extend to seven years, and shall 
also be liable to fine. 


CRIMINAL MISAPPROPRIATION & CRIMINAL BREACH OF TRUST 
Section 403 and 404, IPC relate to the criminal misappropriation of property. Section 403 defines criminal 
misappropriation and prescribes the punishment for the offence and section 404 deals with misappropriation of a 
deceased person's property. 
Section 403 of The Indian Penal Code - Dishonest misappropriation of property. 
Whoever dishonestly misappropriates or converts to his own use any movable property, shall be punished with 
imprisonment of either description for a term which may extend to two years, or with fine, or with both. 
Illustrations 
(a) A takes property belonging to Z out of Z’s possession, in good faith, believing, at any time when he takes it, that the 
property belongs to himself. A is not guilty of theft; but if A, after discovering his mistake, dishonestly appropriates the 
property to his own use, he is guilty of an offence under this section. 
Section 404 in The Indian Penal Code — Dishonest misappropriation of property possessed by deceased person 
at the time of his death. 
Whoever dishonestly misappropriates or converts to his own use property, knowing that such property was in the 
possession of a deceased person at the time of that person’s decease, and has not since been in the possession of any 
person legally entitled to such possession, shall be punished with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine; and if the offender at the time of such person’s decease was 
employed by him as a clerk or servant, the imprisonment may extend to seven years. 
The offence is non-cognizable, bailable, non-compoundable and triable by magistrate of the first class. 
Criminal Breach of Trust 
Section 405 in The Indian Penal Code —- Criminal breach of trust. 
Whoever, being in any manner entrusted with property, or with any dominion over property, dishonestly misappropriates 
or converts to his own use that property, or dishonestly uses or disposes of that property in violation of any direction of 
law prescribing the mode in which such trust is to be discharged, or of any legal contract, express or implied, which he 
has made touching the discharge of such trust, or wilfully suffers any other person so to do, commits “criminal breach of 
trust”. 
Section 406 in The Indian Penal Code - Punishment for criminal breach of trust. 
Whoever commits criminal breach of trust shall be punished with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 
Section 407 in The Indian Penal Code -Criminal breach of trust by carrier, etc. 
Whoever, being entrusted with property as a carrier, wharfinger or warehouse-keeper, commits criminal breach of trust 
in respect of such property, shall be punished with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine. 
Section 408 in The Indian Penal Code - Criminal breach of trust by clerk or servant. 
Whoever, being a clerk or servant or employed as a clerk or servant, and being in any manner entrusted in such 


capacity with property, or with any dominion over property, commits criminal breach of trust in respect of that property, 


shall be punished with imprisonment of either description for a term which may extend to seven years, and shall also be 
liable to fine. 

Section 409 in The Indian Penal Code - Criminal breach of trust by public servant, or by banker, merchant or 
agent. 

Whoever, being in any manner entrusted with property, or with any dominion over property in his capacity of a public 
servant or in the way of his business as a banker, merchant, factor, broker, attorney or agent, commits criminal breach 
of trust in respect of that property, shall be punished with imprisonment for life, or with imprisonment of either description 


for a term which may extend to ten years, and shall also be liable to fine. 
Offences Against State 


Chapter VI, Section 121 to Section 130 of the Indian Penal Code deals with offences against State. Section 121A and 
Section 124A were added to the code in 1870. The Indian Penal Code 1860 has made provisions to safeguard and 
preserve State's existence and has provided the most Severe punishment of the death sentence or life imprisonment 
and fine in case of offence against the state. 


1) Section-121 IPC 1860 provides Waging, or attempting to wage war, or abetting waging of war, against 
the Government of India.It states, whoever wages war against the Government of India, or attempts to wage 
such war, or abets the waging of such war, shall be punished with death, or imprisonment for life and shall also 
be liable to fine.To constitute the offence under Section 121 of the Indian Penal Code the followingingredients 
must exist:- 

1) Accused must wage war; or 

2) Attempt to wage war; or 

3) Abet the waging of such war 

4) Against the Government of India 


The offence under Section 121 is cognizable, non-bailable, non-compoundable and triable by Court of 
Session. 


Illustration:- A joins an insurrection against the Government of India. A has committed the offence defined in 
this section. 


2) Section -121A of the same code provides Conspiracy to commit offences punishable by section 121, 
which states whoever within or without India conspires to commit any of the offences punishable under section 
121, or conspires to overawe, by means of criminal force or the show of criminal force, the Central Government 
or any State Government, shall be punished with imprisonment for life, or with imprisonment of either 
description which may extend to ten years, and shall also be liable to fine. 


3) Section-122 of the same code provides Collecting arms, etc., with intention of waging war against the 
Government of India, which statesWhoever collects men, arms or ammunition or otherwise prepares to wage 
war with the intention of either waging or being prepared to wage war against the Government of India, shall be 
punished with imprisonment for life or imprisonment of either description for a term not exceeding ten years, 
and shall also be liable to fine. 

Ingredients:- 
To invoke Section 122 of the Code following ingredient must be satisfied:- 
1) Apperson collects amen, arms or ammunition, or otherwise prepares to wage war,: and 


2) He does so with the intention of either waging war against the Government of India or being prepared 
to wage war against Government of India. 


The offence under Section 122 of The Indian Penal Code is Cognizable, non-compoundable, non-bailable 
and triable by Court of Session. 


4) Sec-123 of the same code provides Concealing with intent to facilitate design to wage war. It 
stateswhoever, by any act, or by any illegal omission, conceals the existence of a design to wage war against 
the Government of India, intending by such concealment to facilitate, or knowing it to be likely that such 
concealment will facilitate, the waging of such war, shall be punished with imprisonment of either description for 
a term which may extend to ten years, and shall also be liable to fine. 


Ingredients:- 

1) Aperson commits an act or illegal or omission 

2) He thereby conceals the existence of a design to wage war against the Government ofindia. 

3) He intends by such concealment to facilitate the waging war or knows it to be likely that, such concealment 
will facilitate the waging of War. 


The offence under section 123 is cognizable, non-bailable non-compoundable, and tribale by Court of Session. 


5) Sec-124 of the same code provides that Assaulting President, Governor, etc., with intent to compel or 
restrain the exercise of any lawful power. It states Whoever, with the intention of inducing or compelling 
the President of India, or Governor of any State, to exercise or refrain from exercising in any manner any of 
the lawful powers of such President or Governor, assaults or wrongfully restrains, or attempts wrongfully to 
restrain, or overawes, by means of criminal force or the show of criminal force, or attempts so to overawe, 
such President or Governor, shall be punished with imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 


This section is an extension of the second clause of Section 124A, of the Indian penal code, which makes conspiracy to 
overawe by means of criminal force or show of criminal force Government of India or any state Government 
punishable.The offence under section 123 is cognizable, non-bailable non-compoundable, and tribal by Court of 
Session. 


6) Section-124A of the same code defines Seditionas whoever by words , either spoken or written, or by 
signs, or by visible representation, or otherwise, brings or attempts to bring into hatred or contempt, or 
excites or attempts to excite disaffection towards, the Government established by law in India, shall be 
punished with imprisonment for life , to which fine may be added, or with imprisonment which may extend to 
three years, to which fine may be added, or withfine. 

Essential ingredients of Sedition:- 
a) Bringing to or attempting to bring into hatred; or 
b) Exciting ot attempt to excite disaffection against the Governemnet of India 
c) Such act or attempt may be done:- 
i) By words either spoken or written; or 
ii) By any signs; or 


1) 


8) 


9) 


iil) By visible representation 
d) The act must be intentional. 


The offence under this section is cognizable, non-baliable, non-compoundable and triable by Court of 
Session. 


Explanation-1 states the expression disaffection includes disloyalty and all feelings of enmity. 


Explanation-2 states comments expressing disapprobation of the measure of the Government with a view 
to obtain their alteration by lawful means, without exciting or attempting to excite hatred, contempt or 
disaffection, do not constitute an offence under this section. 


Explanation-3 states comments expressing disapprobation of the administrative or other action of the 
Government without exciting or attempting to excite hatred, contempt or disaffection, do not constitute an 
offence under this section. 


Sec-125 of the same Code provides Waging war against any Asiatic Power in alliance with the 
Government of India. It states Whoever wages war against the Government of any Asiatic Power in 
alliance or at peace with the Government of India or attempts to wage such war, or abets the waging of 
such war, shall be punished with imprisonment for life, to which fine may be added, or with imprisonment of 
either description for a term which may extend to seven years, to which fine may be added, or with fine. 


Section -126 of IPC provides committing depredation on territories of Power at peace with the 
Government of India which states Whoever commits depredation, or makes preparation to commit 
depredation, on the territories of any Power in alliance or at peace with the 1[Government of India], shall be 
punished with imprisonment of either description for a term which may extend to seven years, and shall also 
be liable to fine and to forfeiture of any property used or intended to be used in committing such 
depredation, or acquired by such depredation. 

The section makes committing depredation, or making preparations to commit depredation, on the 
territories of any Power in alliance or at peace with the Government of India, a punishable offence. The 
offender shall be punished with simple or rigorous imprisonment for a term extending up to seven years, 
and shall also be liable to fine and to forfeiture of any property used or intended to be used in committing 
such depredation, or acquired by such depredation. 

It is interesting to note that such property can be forfeited by law. The section punishes both the act and 
its preparation with the same punishment at the same very place. The word ‘depredation’ means act of 
plundering or preying upon. While section 125 is limited to waging, or attempting or abetting to wage war 
only against any Asiatic Power, this section is not limited to committing, or making preparations for 
committing, depredation only on the territory of an Asiatic Power but extends to such an act on the 
territories of any Power that is in alliance or at peace with the Government of India. 


Section -127 of the same code provides Receiving property taken by war on depredation mentioned in 
sections 125 and 126, which states whoever receives any property knowing the same to have been taken 
in the commission of any of the offences mentioned in sections 125 and 126, shall be punished with impris- 
onment of either description for a term which may extend to seven years, and shall also be liable to fine and 
to forfeiture of the property so received. 

This section partly takes care of a circumstance which may result out of an offence committed under 
either of section 125 or 126 of the Code. It says that whoever receives any property with the knowledge that 
the same has been taken by committing either an offence under section 125 or 126 of the Code, shall be 
punished with simple or rigorous imprisonment for a term extending up to seven years, and shall also be 
liable to fine and forfeiture of the property so received. 


One of the objects of this provision is not to allow Indian territory to be used as a heaven by persons 
knowingly receiving property which has come by committing an offence under section 125 or 126 of the 
Code. For a conviction under this section it is not necessary that the principal offender must be prosecuted 
or convicted under section 125 or 126 of the Code. Had this provision not been in the Code, India could be 
a market for the receipt of such property. 


10) As per Section-128IPC which provides Public servant voluntarily allowing prisoner of State or war to 
escape which states whoever, being a public servant and having the custody of any State prisoner or 
prisoner of war, voluntarily allows such prisoner to escape from any place in which such prisoner is 
confined, shall be punished with 1[imprisonment for life], or imprisonment of either description for a term 
which may extend to ten years, and shall also be liable to fine. 

Section- 128 and section-225A is quietly similar. Under section-128 IPC the escape of the war 
prisoner is dealt whereas under Section-225A IPC the escape of the ordinary prisoner is dealt. 


11) As per Sec-129 IPC which provides that Public servant negligently suffering such prisoner to escape which 
states, whoever, being a public servant and having the custody of any State prisoner or prisoner of war, 
negligently suffers such prisoner to escape from any place of confinement in which such prisoner is 
confined, shall be punished with simple imprisonment for a term which may extend to three years, and shall 
also be liable to fine. 

This offence being on account of an act of negligence, the punishment provided is only a simple 
imprisonment and that too only up to three years. On the other hand, the offence under section 128 being 
on account of a voluntary act, the punishment there is severer. This section is also similar to section 223 of 
the Code wherein a public servant negligently allows an ordinary prisoner to escape. 


12) As per Sec-130 IPC which provides that aiding escape of, rescuing or harbouring such prisoner,which 

states Whoever knowingly aids or assists any State prisoner or prisoner of war in escaping from lawful 
custody, or rescues or attempts to rescue any such prisoner, or harbours or conceals any such prisoner 
who has escaped from lawful custody, or offers or attempts to offer any resistance to the recapture of such 
prisoner, shall be punished with ‘[imprisonment for life], or with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine. Explanation—A State prisoner or 
prisoner of war, who is permitted to be at large on his parole within certain limits in 2[India], is said to 
escape from lawful custody if he goes beyond the limits within which he is allowed to be at large. 
The section says that whoever aids or assists any state prisoner or prisoner of war in escaping from lawful 
custody with the knowledge that the person he is helping is a state prisoner or prisoner of war, or rescues 
or attempts to rescue any such prisoner with such knowledge, or harbours or conceals any such prisoner 
who has escaped from lawful custody with such knowledge, or offers or attempts to offer any resistance to 
the recapture of such prisoner with such knowledge, shall be punished under this section. 


Attempt 
Intention, Preparation And Attempt to Commit Crime:- 


There are four stages of crime. When an illegal act is committed by a person voluntarily it is done through four stages. 
Together these four stages are punishable under IPC. The four stages of crime are: 


1. INTENTION: 


It is the first stage of the crime. To constitute a crime there must be a prior intention to do that particular act. An intention 
is a particular direction in which a person wants to commit or omit an act prohibited by law. Intention is the mental stage 


of crime. Mere intention without any act is not punishable by law as it is very difficult to prove a person’s guilty mind or 
intention in the court of law. 


2. PREPARATION: 


The second stage of the crime is preparation. It follows the first stage that is intention. The stage of preparation includes 
arrangements of certain essentials to commit crime. Preparation alone or intention followed by the preparation cannot 
constitute as crime. Preparation is not punishable because it is hard for the prosecution to prove that the preparation of 
crime was done for that particular victim only. Although in general preparation does not amount to crime but there are 
certain excpeptions where preparation is constituted as crime, such as: a preparation to wage war against government, 
preparation for committing dacoity, Preparation for counterfeiting of coins or govt. stamps etc. 


3. ATTEMPT: 


An attempt is the third stage of a crime. It is the physical stage. It is the movement to commit a crime after the 
preparation is done by the person. A person can be held guilty of the attempt committed by him if he has done any such 
act which is more than preparation for the commencement of a particular offence. IPC mentions certain attempts which 
are punishable by law for example attempt to murder, attempt to suicide etc. There are three elements to complete the 
process of attempt. 


i. Guilty or evil intention 
li | Anact done towards the commencement of the offence 
iii. | The act must not be completed. 
An attempt to commit a crime is itself a crime. According to Salmond an attempt is an act of such a nature that it is itself 
evidence of the criminal intent with which it is done. Once an act enters the arena of attempt, criminal liability begins, 
because attempt takes the offender very close to the completion of a crime. 


There are four stages in the commission of a crime. 
« — Intention to commit a crime. 

« Preparation to commit a crime. 

= Attempt to commit a crime. and 

« The actual commission of the offense. 


In Amar Kumar vs. State of Haryana (2004, CriLJ 1399 SC) the Supreme Court held that the word attempt is to 
be understood in its ordinary meaning. It has to be distinguished from intention to commit offence and preparation. 
Attempt means and act which if not prevented would have resulted in full consummation of act attempted. Attempt 
begins the preparation ends. 


Abhyanand Mishra vs. State of Bihar (AIR 1961 SC 1698) 


Facts: The accused applied to the university for admission to appear at the examination he was permitted to appear in 
the examination. University found out that the accused was neither a graduate nor a teacher thereupon he was held 
guilty under Section 415 read with section 511 IPC. 


Decision: Court held that preparation was complete when the accused prepared the application for submission to the 
university and the moment he dispatched it he entered the realm of attempting to commit the offence of cheating. 


Attempt is the direct movement towards the commission after preparation are made the dividing line between a mere 
preparation and an attempt is sometimes thin and has to be decided on the facts of each case. 


Principles 


In order to determine at what stage an act or a series of acts done towards the commission of the intended offense 
would be an attempt to commit offence, some principles have been evolved with the help of judicial pronouncements. 
They are:- 


Proximity rule:- The proximity rule is embodied in the maxim that no man can be punished for his guilty purposes, save 
so far as he has manifested themselves in overt acts which himself proclaim his guilty purposes, save so far as he has 
manifested himself in overt acts which himself proclaim his guilt. This covers the cases where non production of the 
consequence may be solely due to want of skill on the part of the offender personally or it may be due to causes in no 
way connected with the offender. 


e.g. A shoots at B intending to kill him but misses the mark for want of skill or any other defect in the gun and the like. 
Here A would be liable for the attempt only. 


R. vrs Taylor 1895 1F. & F. 511, A was found guilty of attempting arson as he was detected in the act of lighting a match 
stick behind a haystack but instead of lighting had A been found only to have purchased or even in possession of match 
box he would not have been held liable for attempt because it was difficult to prove that the match stick was to commit 
arson. 


2. Impossibility Test:- The test of Impossible Act tries to analyse the attempt to an offence by considering the viability 
of the performance of the act. For example, ‘A’ fires a shot at ‘B’ with the intention to kill him. But since he wasn't 
aware that he was actually firing blank cartridges, thus ‘B’ survives the shot yet ‘A’ would attract criminal liability of 
attempting the act. Similarly, ‘A’ plans to rob B’s storehouse and prepares everything commit the crime but on 
reaching the storehouse, he finds it empty yet ‘A’ could be held guilty of attempt as he did execute the plan to rob 
after making necessary preparation for the same and it is a totally different thing that the storehouse turned out to 
be empty. In the case of Munah Binti Ali v Public Prosecutorix , A woman attempted to abort another woman and 
the other woman who is the victim in this case raised a complaint alleging that she tried to get her aborted. Upon 
contention made by the accused and further findings it was observed that the victim was in fact not pregnant. The 
court while deciding the case rejected her contention taking into account the illustrations complimented with the 
Section 511 of the Indian Penal Code, 1860. 


The test for determining whether the act of the appellants constituted an attempt on preparation is whether the overt 
acts already done are such that if the offenders changes his mind and does not proceed further in its progress the act 
already done would be completely harmless. If they would be so it would amount to preparation only. Malkiat Singh vs. 
State of Punjab (AIR 1970 SC 713) 

Attempt under IPC 1860 

The IPC has dealt with attempt in four separate ways: 

1. Attempt to commit offences in general section 511 

2. Attempt to commit capital offences section 307 and 308. 
3. Attempt to commit suicide section 309. 

4. Attempt to commit offences against the state. 


511. Punishment for attempting to commit offences punishable with imprisonment for life or other imprisonment— 


Whoever attempts to commit an offence punishable by this Code with ‘[imprisonment for life] or imprisonment, or to 
cause such an offence to be committed, and in such attempt does any act towards the commission of the offence, shall, 


where no express provision is made by this Code for the punishment of such attempt, be punished with 2[imprisonment 
of any description provided for the offence, for a term which may extend to one-half of the imprisonment for life or, as 
the case may be, one-half of the longest term of imprisonment provided for that offence], or with such fine as is provided 
for the offence, or with both. 


The section is limited in the following respects in its scope — 


Firstly, it has a reference only to attempt to commit offences punishable by the Indian penal code and not to attempt to 
commit offences under any special or local law. 


Secondly, out of such offenses the section refers to only those that are punishable with imprisonment for life or 
imprisonment. That is to say, the offences punishable with death or fine only are not in contemplation under the 
sections. 


Thirdly, the section is an application to attempt of those offences for which there is no express provision made by this 
code for punishment. 


Express provisions has been made by the code for items falling under various sections 121, 124, 124A,125, 131, 151, 
153, 160, 161, 162, 163, 165, 196, 198, 200, 213, 239, 240, 241, 307, 308, 309, 385, 387, 389, 391, 393, 394, 398, and 
460. Consequently section 511 does not apply to such attempts. 

Attempt to murder an attempt to commit culpable homicide 

In view of the gravity of the senses of Murder and culpable homicide separate actions have been enacted to punish the 


attempts to such offences adequately — section 307 and 308 deal with attempts. 


ee ee 


Attempt is an Executed Act. Attempt is 
direct movement towards the Commission 
after the Preparation is made 


Preparation is an executory Act, it comes 
before an attempt. 


Example: A purchases Knife to murder | Example: A purchases poison and mixes 


B. Mere purchase of Knife which is a 
preparation. 


Stage: Preparation is an Act of arranging 
all the necessary means or articles or 
commodities to do an illegal act. 


Knowledge: Only the person who intends 
to commit the crime knows fact. 


Attempt would not be an offence if a 
person Voluntarily gives up the idea of 
committing the crime. In this stage it is 
mare chance of commission of crime 


Punishment : Preparation is punishable 
in few cases such as Preparation to 
commit dacoity under Section 399 of 
Indian Penal Code.( S.399 - Making 
preparation to dacoity ) 


it in the meal of his wife with intention to 
kill her . It is an attempt. 


Stage: Attempt is an act done as per the 
planning which amounts to offence in all 
cases. 


Knowledge _: Once 
complete it manifests 


the attempt is 


It amounts to an offence... i.e. to attempt 
to do an illegal act. 


Punishment: According Section 511 of 
IPC Attempt is punishable — with 
imprisonment for life or — other 
imprisonment. 


